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REVI EW of a decision of the Court of Appeals. Reversed.

11 JON P. WLCOX J. The plaintiffs, Elaine, Ronnie,
and Lori Kohn (the Kohns), seek review of an unpublished per
curiam court of appeals decision, Kohn v. Darlington Community
Schools, No. 2003AP1067, wunpublished slip op. (Ws. Q. App.
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July 1, 2004). The court of appeals reversed an order of the
Laf ayette County Circuit Court, Daniel L. LaRocque, Judge,
granting sunmmary judgnment to the defendant, Illinois Tool Wrks,
Inc. (ITW.

l. FACTS

12 The follow ng facts are undi sputed. On Sept enber 29
2000, Elaine Kohn and her then four-year-old daughter, Lor
Kohn, attended the honecom ng football ganme at Darlington Hi gh
School. At approximately 2:30 p.m, Lori fell through the space
at the foot of her seat in the home bleachers to the ground 15
feet bel ow, sustaining injuries.

13 The bl eachers in question were purchased by Darlington
Community Schools (Darlington) in 1969 from Standard Steel
Industries, Inc. (Standard) at a cost of $16,167.* Standard
agreed to ship the materials for the bleachers and supervise
t heir construction.

14  The home bl eachers are 15 rows tall and over 100 feet
| ong. They contain nearly 1500 alum num seats and a 50-inch-
w de wal kway el evated 30 inches above the ground. The Dbl eachers

are |located on one side of the Darlington Hi gh School footbal

! Standard subsequently nmerged into Medalist [Industries,
Inc., which, in turn, nerged into I TW



No. 2003AP1067

stadium and track field.? A press box and wheel chair accessible
ranp were | ater added to the bl eachers.

15 Darlington inspected the bleachers each year after
construction and per f or med necessary repairs, i ncl udi ng
repai nting, ext er nal i nprovenents to the press box, and
replacenent of the wal kway planks, footboards, and side rails.
The bl eachers were never noved or taken apart. The parties do
di sput e whet her the bl eachers are anchored into the ground.?

1. PROCEDURAL POSTURE

16 On  August 15, 2001, the Kohns filed suit against
Darlington and its insurer, contending that Darlington violated
its duty of care to the plaintiffs, that the bleachers were
negligently designed, constructed, and/or maintained, and that
the bleachers were inherently unsafe and posed a hazardous
condition to frequenters of the prem ses. On April 15, 2002
the Kohns filed an anended conplaint against |ITW and its
predecessors in interest. The Kohns alleged that the bleachers
were in a dangerously defective condition when they left the

control of Standard and that the product caused harm to the

2 The contract with Standard al so involved the installation
of visitor bleachers on the opposite side of the stadium and
track. These bleachers are 10 rows tall and 90 feet in |ength.
The visitor bleachers also include a 50-inch wde walkway
el evated 30 inches above the ground.

3 The sunmmary j udgnent materi al s contain numer ous
phot ographs of the bleachers and stadium at Darlington Hi gh
School fromdifferent angl es.
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Kohns. The Kohns further alleged that as a result, Standard and
its successors were subject to strict liability.

17 On August 2, 2002, ITW filed a notion for summary
j udgnent seeking to dismss the Kohns' action against it as tine
barred under Ws. Stat. § 893.89 (2001-02).* In their brief in
opposition, the Kohns argued that 8§ 893.89 did not apply because
their claim against ITW was a product liability claim not a
claim for inprovenment to real property. At the hearing on the
notion, the Kohns also argued that the statute violated Article
I, Section 9 of the Wsconsin Constitution, and the equal
protection clauses of the federal and state constitutions.

8 The <circuit court first ruled that the bleachers
constituted an inprovenent to property as a matter of law, and
that therefore the Kohns' clainms against |TW were governed by
the ten-year repose period set forth in 8§ 893.89. Next, the
circuit court held that the statute was not unconstitutional on
equal protection grounds because the «classifications wthin
8§ 893.89 contained a rational basis. Finally, the circuit court
ruled that the statute did not violate Article I, Section 9 of
the Wsconsin Constitution, relying on this court's decision in

Ai cher v. Wsconsin Patients Conpensation Fund, 2000 W 098, 237

Ws. 2d 99, 613 N W2d 849. Accordi ngly, on February 15, 2003

the circuit court entered an order granting |TWs notion for

“ Al subsequent references to the Wsconsin Statutes are to
t he 2001-02 version unless otherw se indicat ed.
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summary judgnment and dismissing all clains against |ITW wth
prej udi ce.

19 The court of appeals in an unpublished per curiam
opi ni on reversed. The court of appeals concluded that the
bl eachers did not constitute an inprovenent to real property
because there was no evidence that the bleachers were anchored
to the ground. Kohn, unpublished slip op., 17. The court of
appeal s expl ai ned: "The degree of physical annexation shown by
the pictures [in the record] convinces us that the bleachers are
not an inprovenent to real property." 1d. Thus, the court of
appeals held that the Kohns' clains were governed by the three-
year statute of limtation in Ws. Stat. 8§ 893.54, rather than

the ten-year period of repose in 8§ 893. 89.

[11. | SSUES
10 Three issues are presented to this court. First, do
the bleachers in question constitute an "inprovenent to real

property"” for purposes of § 893.89? Second, iif so, does
§ 893.89 violate the "right to renedy" provision in Article I,
Section 9 of the Wsconsin Constitution? Third, if the
bl eachers are an inprovenent to real property, does § 893.89
violate the equal protection clauses of the federal and state
constitutions? W hold that the bleachers in question do
constitute an inprovenent to real property for purposes of
§ 893. 89. Further, we hold that § 893.89 does not violate
Article I, Section 9 of the Wsconsin Constitution. Finally, we
hold that § 893.89 does not violate the guarantee of equal
protection in the federal and state constitutions.

5
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V. STANDARD OF REVI EW
11 This case conmes to us on a nmotion for summary

j udgnent .

This court reviews a circuit court's decision granting
sumary judgnent independently, but we apply the sane
nmet hodol ogy as the circuit court. Smaxwell v. Bayard,
2004 W 101, 112, 274 Ws. 2d 278, 682 N W2d 923.
Pursuant to Ws. Stat. § 802.08(2), summary judgnent
"shall be rendered if the pleadings, depositions,
answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there
IS no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter
of law." Therefore, "[s]umrary judgnent should not be
granted, 'unless the facts presented concl usively show
that the plaintiff's action has no nerit and cannot be

mai ntai ned.'" Smaxwel |, 274 Ws. 2d 278, 112 (quoting
&oelz v. Cty of MIwaukee, 10 Ws. 2d 491, 495, 103
N. W2d 551 (1960)). In determ ning whether summary
judgnment was appropriately granted, "[wje view the
summary judgnment materials in the |ight nost favorable
to the nonnoving party." I|d.

Mayberry v. Vol kswagen of Am, 2005 W 13, 9115, 278 Ws. 2d 39,

692 N. W 2d 226. Further, "[w] hen the facts are undisputed, the
interpretation and application of a statute to these facts
present a question of |law appropriate for summary judgnent."

Progressive N | ns. Co. . Romanshek, 2005 W 67, 19,

_ Ws. 2d __, 697 Nw2ad 417.
12 Whether an item is an "inprovenent to real property”
under 8§ 893.89 is a question of law that we review de novo.

Kallas MIlwork Corp. v. Square D Co., 66 Ws. 2d 382, 386, 225

N. W2d 454 (1975) [hereinafter "Kallas"]. Li kewi se, whether a

statute is unconstitutional is a question of |aw subject to de
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novo review. Funk v. Wllin Silo & Equip., I nc., 148

Ws. 2d 59, 61, 435 N W2d 244 (1989).
V. ANALYSI S
A | mprovenent to Real Property
13 Section 893.89 is a statute of repose that sets forth
the tinme period during which an action for injury resulting from
i nprovenents to real property nust be brought. It provides, in

pertinent part:

(1) In this section, "exposure period" neans the
10 years imediately following the date of substanti al
conpl etion of the inprovenent to real property.

(2) Except as provided in sub. (3), no cause of
action nmay accrue and no action may be conmenced,
including an action for contribution or indemity,
against the owner or occupier of the property or
agai nst any person involved in the inprovenent to real
property after the end of the exposure period, to
recover damages for any injury to property, for any
injury to the person, or for wongful death, arising
out of any deficiency or defect in the design, |and
surveying, planning, supervision or observation of
construction  of, the construction of, or t he
furnishing of materials for, the inprovenent to real
property. This subsection does not affect the rights
of any person injured as the result of any defect in
any material used in an inprovenent to real property
to comrence an action for damages against the
manuf acturer or producer of the material.

Ws. Stat. § 893. 89.

14 No one disputes that the installation of the bleachers
at Darlington H gh School was substantially conpleted in 1969
The question is whether the bleachers constitute an "inprovenent

to real property" wunder the statute. If they do, then the
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"exposure period" ended in 1979, and the Kohns' clains against
| TWfailed to accrue. Ws. Stat. 8§ 893.89(1)-(2).

115 The parties dispute whether the Dbleachers are
permanently anchored to the ground and whether this nekes a
difference in the analysis. The Kohns contend that the
bl eachers are not an inprovenent to real property because they
are not anchored in the ground and are portable. The Kohns,
like the court of appeals, rely on the "degree of physical
annexation" of the bleachers to support their argument.
Plaintiffs' Br. at 12. The Kohns further contend that very
little effort or expenditure was required to place the bl eachers
on the ground. They argue that the bleachers are sinply
"personal property resting upon the real estate" and are not
"integral" to the usefulness of the property. Plaintiffs' Br.
at 18. Finally, relying on this court's decision in Swanson

Furniture Co. v. Advance Transforner Co., 105 Ws. 2d 321, 313

N. W2d 840 (1982)[hereinafter "Swanson"], the Kohns assert that
the bleachers are not an inprovenent to real property because
they were not specifically designed or manufactured for use at
Darlington Hi gh School .

16 ITW in contrast, argues that the bleachers are an
i nprovenent to real property because the photographs in the
record denonstrate that they are anchored into the ground. | TW
al so contends that even if there is insufficient evidence to
conclude that the bleachers are anchored into the ground, they
still constitute an inprovenent to real property. | TW ar gues
that the bleachers are permanent as their permanency is a

8
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function of their purpose. | TW enphasi zes that in the 30 years
since they were erected, the bleachers have not been noved, and
there is no evidence that they were ever intended to be noved.
| TW al so focuses on the size of the bleachers and the fact that
they enhance the value and usefulness of the property. | TW
states that it is significant t hat the Dbleachers are
specifically adapted to the purpose for which the property is
devot ed. | TW also argues that the fact that the bleachers
theoretically could be disassenbl ed and noved IS not
di spositive, as nost inprovenents to real estate, including the
Eiffel Tower, can be disassenbled and noved. Finally, |ITW
argues that the court of appeals inappropriately relied on Al

City Communication Co. v. DOR, 2003 W App 77, 263 Ws. 2d 394,

661 N W2d 845, and Mssie v. Cty of Duluth, 425 N W2d 858

(Mnn. C. App. 1988), to conclude that the bleachers here were
not an inprovenent to property.

17 In Kallas, this court set forth the follow ng test,
based on a dictionary definition, for determning whether a
given item qualifies as an inprovenent to real property: "' A
permanent addition to or betternment of real property that
enhances its capital value and that involves the expenditure of
| abor or noney and is designed to nmake the property nore useful
or valuable as distinguished from ordinary repairs."" Kal | as,

66 Ws. 2d at 386 (quoted source omtted). See also U S. Fire

Ins. Co. v. ED Wsley Co., 105 Ws. 2d 305, 309, 313

N. W2d 833 (1982)(accord). Applying this definition, the Kallas
court concluded that a "high-pressure water pipe designed for

9
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fire protection, as a matter of law, was 'an inprovenent to real
property' . . . ." Kallas, 66 Ws. 2d at 386.

118 Wiile the Kohns spend nuch tinme conparing the
bl eachers here to the water pipe in Kallas, the appropriate
guestion is whether the bleachers satisfy the test set forth in
Kal | as. The test first requires a "permanent addition to or
betternment of real property.” The parties disagree as to
whet her the word "permanent” nodifies both "addition to" and
"betterment of" such that a non-permanent betternment qualifies
under the first part of the definition. However, we need not

deci de whether a non-pernmanent betternent satisfies the first

10



No. 2003AP1067

part of the test for an inprovenent to real property because we
concl ude that the bl eachers here are permanent.?®

119 The Kohns contend that the bl eachers are not pernmanent
because they are not anchored into the ground. \Wile there may
be a disputed issue of fact as to whether the bleachers are
anchored into the ground, we conclude that this fact is not
mat eri al to the question of whether the Dbleachers are
"permanent” in this case. That is, we conclude that the
bl eachers here qualify as "permanent"” regardless of whether they

are anchored into the ground.

°® Of. Wthamv. Witing Corp., 975 F.2d 1342, 1345-46 (7th
Cr. 1992)(holding that wunder Illinois' statute of repose a
product could constitute an "inprovenent to real property"” under
the following definition: "*an addition to real property
anounting to nore than nmere repair or replacenent, and which
substantially enhances the value of the property' ") (quoting
Cal unet Country Club v. Roberts Envtl. Control Corp., 483 N E. 2d
613 (Il11. App. C. 1985)); Ahrens v. Town of Fulton, 2002 W 29,
129, 251 Ws. 2d 135, 641 N W2d 423 (for purposes of tax
statute, "a nobile hone is an inprovenent to real property when
the hone is resting for nore than a tenporary tinme, in whole or
in part, on sonme other nmeans of support than its wheels");
Black's Law Dictionary 761 (7th ed. 1999)(defining "inprovenent"
as "[a]n addition to real property, whether permanent or not;
esp., one that increases its value or utility or that enhances
its appearance"); The Anmerican Heritage Dictionary of the
Engli sh Language 909 (3d ed. 1992)(defining "inprove" as: "To
raise to a nore desirable or nore excellent quality or
condition; make better[;]" or "[t]o increase the productivity or
value of (land or property)[;]" or "[t]o nmake beneficial
additions or changes." The focus of these definitions is on the
fact that the addition inproves the value of the property. See
also 63B Am Jur. 2D Products Liability § 1631 (2d ed.
1997) ("Al though the permanent nature of an alleged inprovenent
is a consideration, sone courts do not view pernanency as a
mandat ory requi renent.") (enphasi s added).

11
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120 W disagree with the Kohns that "the degree of
physi cal annexation"” of the alleged inprovenent is dispositive.
VWiile the law of fixtures may focus on the degree of annexation

of a chattel to land, see All Cty Communication, 263

Ws. 2d 394, 113; Black's Law Dictionary 652 (7th ed. 1999),

courts, applying a commobnsense definition to the term
"1 nmpr ovenent to real property," have "viewed the term
"inmprovenent' as having broader significance than 'fixture' and
ha[ve] indicated that the term conprehends all additions and
betternents to the freehold, including everything that
permanent|ly enhances the value of the prem ses.” 63B Am Jur.

2D Products Liability § 1631 (2d ed. 1997).° Therefore, a given

item need not be actually physically annexed to the land in
order to constitute a permanent addition to or betternent of
property.

21 In assessing the permanency of property, it is
appropriate to consider the nature of the alleged i nprovenent
and the intention of the party nmaking the alleged inprovenent.

63B Am Jur. 2D Products Liability § 1631 (2d ed. 1997); G@Garner

® For this reason, we conclude that the court of appeals'
decision in Al Gty Conmunication Co. v. DOR 2003 W App 77,
263 Ws. 2d 394, 661 N.W2d 845, is inapplicable to this case.

The question in Al Cty Communication was Wwhether a
comuni cation tower was "personal property” or "real estate" for
purposes of a tax statute. ld., 191, 13. Al | City

Communi cation did not involve the application of the test for
"“inmprovenents to real property" and instead applied the test

governing fixtures, i.e., real estate. Id., 713. As the court
of appeals aptly stated: "Borrowi ng |anguage from one context
and applying it to another poses a danger." I1d., f16.

12



No. 2003AP1067

v. Kinnear Mg. Co., 37 F.3d 263, 267 (7th Gr. 1994)(noting

that Illinois courts have provided the followng criteria for
determ ning whether an item constitutes an "inprovenent to real

property": "whet her the addition was intended to be pernmanent

or tenporary, whether it becane an integral conponent of the

overall system and whether the value and use of the property was

enhanced. ") (enphasi s added).’ See also The Anerican Heritage

Dictionary of the English Language 1348 (3d ed. 1992)(defining

"permanent” as "[n]ot expected to change in status, condition,
or place").

122 We conclude that the bleachers at Darlington High
School constitute a "permanent addition to" the Darlington High
School stadium and track. First, examning the nature of the
bl eachers, we note that the hone bleachers are a huge structure.
They are 15 rows tall, over 100 feet long, and contain a 50-
i nch-wi de wal kway el evated 30 inches above the ground. They can
seat nearly 1500 i ndividuals. They adjoin a rather |arge press
box and incorporate a wheelchair access ranp. VWile it is
uncl ear whether they are anchored to the ground, they clearly

are not readily noveabl e.

" Al'so, we note that while the test for "fixtures" focuses
on the degree of physical annexation of an item to a piece of
property rather than sinply whether the itemis an "addition to
or betternent of" the property (the appropriate test here), the
test for "fixtures" nonetheless incorporates a party's intent
into the analysis of whether the itemis permanently annexed to
the | and. See Al Gty Comunication, 263 Ws. 2d 394, 914
(citing DOR . A QO Smth Harvestore Prods., I nc., 72
Ws. 2d 60, 68, 240 N.W2d 357 (1976)).

13
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123 The Kohns focus on the fact that the bleachers can be
di sassenbl ed and woul d not require any excavation to be renobved.
However, whi |l e t he bl eachers coul d theoretically be
di sassenbled, that is true of alnbst any addition to property.
Al npost any structure that is assenbled and installed can be
di ssenbl ed and renoved, even, as ITWartfully notes, a structure

as large as the E ffel Tower. See 63B Am Jur. 2D Products

Liability § 1631 (2d ed. 1997) ("[T] he fact t hat
a[n] . . . inprovenent can be renoved w thout harmng the real
property wll not necessarily indicate that the . . . item is
not an inprovenment to real property."). W believe the nore

pertinent inquiry is whether the item can be readily dissenbled

and noved. See Massie, 425 N W2d at 861 (waterslide not an

i nprovenent because it was renoved from small |ake after every
sumer season for a nunber of years). G ven the nature of the
bl eachers and the subsequent additions thereto, it cannot be
di sputed that it would require a significant anmount of tinme and
effort to conpletely disassenble them and renpbve them from the
field.

124 While the Kohns rely on the Mnnesota Court of
Appeal s’ decision in Massie, t hat decision is entirely
di stingui shable and actually beneficial to ITWin light of the
distinctions drawn in that opinion. Massi e involved a 30-foot
tall water slide installed in a shallow |ake that was bolted to
concrete pads. Id. at 859. "The slide was installed at the

facility in 1974 and was used during the summers of 1975-83. At

14
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the end of each summer, the city would unbolt the slide fromits
base and apparently store it until the next season."™ |Id.
25 The court concluded that the slide was not an

i nprovenent to real property, reasoning:

The water slide was not a permanent addition to
the property. Wiile it was bolted to concrete pads at
the bottom of the pond, it was designed to be and was
removed every winter for storage. . . . The slide was
a renovable piece of playground equipnent. . . . The
slide was only used at the Twin Ponds area for three
months out of the year and was pernanently renoved
from the area after the 1983 season. There has been
no decrease in the capital value of the Twi n Ponds
facility due to its renoval

ld. at 861.

126 Here, in contrast, the bleachers have never been taken
apart or noved, much less permanently renoved for an entire
season. They are certainly not the equivalent of "a renovable
pi ece of playground equipnent." I|d.

27 Further, it 1is quite apparent that the bleachers,
unli ke the slide in Massie, were never intended to be noved or
taken apart. As evidence of this, we again note the |ength of
time they have renmamined at Darlington H gh School—ever 30
years. The fact that Darlington has constructed a |arge press
box adjoining the bleachers is further evidence of the intent
that the bleachers be permanent. Moreover, we note that
Darlington has made significant inprovenents to the bleachers
thenselves, in the form of a wheelchair accessible ranp, new
railings, and new footboards. Further evidence of the intended

per mmnency of the bleachers is the fact that the utility of the

15
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stadium and track would be seriously dimnished were the
bl eachers renoved. In light of the above analysis, we do not
find it significant that the bid contract Standard submtted to
Darlington |abeled the product as "portable bleachers.” As

such, we are satisfied that the bleachers consitutue a
per manent addition to" the property.

128 The second and third prongs of the test for an
i nprovenent to real property under Kallas is that the permanent

addition to the property nust enhance[] its capital value
and . . . involve[] the expenditure of |abor or noney and [be]
designed to nmake the property nore wuseful or valuable as
di stingui shed from ordinary repairs."" Kallas, 66 Ws. 2d at
386 (quoted source omtted). As these two prongs are
interrelated, we shall consider themtogether.

29 Darlington contracted with Standard to provide the
materials for the bleachers and supervise their installation at
a cost of $16, 167. Thus, the installation of the bleachers
clearly involved the expenditure of Ilabor and a significant
anount of noney. Further, we conclude that the Dbleachers
increase the capital value of the track and football stadium at
Darlington H gh School and nmake the property nore useful or
val uable. It seens patently obvious that a football stadium and
track with a set of bleachers is nore useful and valuable than
an enpty field and track. Cdearly, the school would not be able
to attract as many spectators and charge the sanme adm ssion fee
to see a gane or neet if there were no bleachers in the stadium

as far |l ess people would be able to have a clear line of vision

16
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to the field. Finally, it cannot seriously be argued that the
installation of the bleachers constituted "ordinary repairs.”
Therefore, we conclude that the bleachers in this case neet all
of the requirements of the test for an inprovenent to real
property set forth in Kall as.

130 The Kohns also argue that the bleachers are not an
i nprovenent to real property, based on our opinion in Swanson
because the Dbleachers were not specifically designed or
manufactured for wuse at Darlington H gh School. The Kohns
m scharacterize our opinion in Swanson. In Swanson, we did not
even address the issue of what constitutes an inprovenent to
real property, much less hold that the materials that conprise
an addition to property nust be specifically designed or
manuf actured for the project in question in order for the
addition to qualify as an inprovenent to real property.

31 Swanson involved a suit against renpte manufacturers
of lighting fixtures that allegedly caused a fire. Swanson, 105
Ws. 2d at 323-24. The issue presented was whether the
defendants fell within the category of defendants protected by a
predecessor statute to § 893.89, Ws. Stat. § 893.155 (1977).
Id. at 324. Unlike & 893.89, the statute at issue in Swanson
applied to "[a]lny person performng or furnishing the design,
| and surveying, planning, supervision of construction, materials

or construction of such inprovenent to real property.”

17
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Ws. Stat. § 893.155 (1977).% Thus, the issue in Swanson was not
whether the lighting fixture at issue constituted an inprovenent
to real property but whether the statute "applie[d] to
manuf acturers of a product and its conponent parts incorporated
into an inprovenent to real property.” Swanson, 105 Ws. 2d at
322.

132 W concluded that the defendants did not fall wthin
the purview of the statute because they did not directly deal
with Swanson and did not manufacture lighting fixtures for the
i nprovenent to Swanson's property. Id. at 324, 327-28. e
therefore held that the statute was inapplicable to the renote
manuf acturers "[e]ven though the light fixture [in question] was
an ultimte inprovenent to real property.” Id. at 329. I n
other words, we specifically concluded that the light fixture
was an inprovenent to real property even though it was not

specifically manufactured for Swanson's property. Thus, Swanson

8 In contrast to the statute at issue in Swanson Furniture
Co. v. Advance Transfornmer Co., 105 Ws. 2d 321, 313 N.W2d 840
(1982), § 893.89(2) applies to "owner[s] or occupier[s] of the
property or . . . any person involved in the inprovenent to real
property . . . ." Thus, the category of persons protected by
the statute at issue in Swanson and the statute at issue here
are entirely different. Here, Standard, |TWs predecessor,
contracted to deliver materials for and supervise the
installation of the bleachers at Darlington H gh School. Thus,
Standard plainly qualifies as a "person involved in the
i nprovenent to real property” who "furnish[fed] . . . materials
for" the inprovenment and "supervise[ed] . . . construction of"
t he i nprovenent. Ws. Stat. § 893.89(2). The contract was for
the specific project at Darlington H gh School. Standard was
therefore directly involved in the inprovenent to Darlington's

property.
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is not controlling here because it dealt with a different issue
and a different statute. To the extent it is relevant, Swanson
stands opposed to the Kohns' assertion that the materials
utilized in an addition to property nust be specifically
manufactured for that property in order for the addition to be
an i nprovenent.

133 Therefore, we hold that the bleachers at Darlington
H gh School constitute an "inprovenent to real property"” for
pur poses of § 893. 89. The bl eachers qualify as an "inprovenent
to real property" because they are a permanent addition to
Darlington's real property that enhance its capital value,
i nvol ved the expenditure of |abor and noney, and were designed
to make the property nore wuseful or valuable. Kal | as, 66
Ws. 2d at 386.
B. Constitutionality of § 893.89

134 The Kohns argue that even if the bleachers constitute
an inprovenent to real property under 8§ 893.89, the statute is
nonet hel ess inapplicable because it is unconstitutional. They
argue that the statute violates Article I, Section 9 of the
W sconsin Constitution and the equal protection clauses of the
state and federal constitutions.

135 Before addressing each argunent, we set forth the
deferential standard under which we review the constitutional

validity of |egislative enactnents:

St at ut es are presunptively constitutional
[Riccitelli v. Broekhuizen, 227 Ws. 2d 100, 119, 595
N.W2d 392 (1999)]. The court i ndul ges every

presunption to sustain the law if at all possible, and
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i f any doubt exi sts about a statute's
constitutionality, we mnust resolve that doubt in favor
of constitutionality. State ex rel. Hammerm || Paper
Co. v. La Plante, 58 Ws. 2d 32, 46-47, 205 N.W2d 784
(1973).

To overcone this strong presunption, the party
chal | engi ng a statute's constitutionality nmust
denponstrate that the statute is unconstitutiona
beyond a reasonabl e doubt. State v. Hezzie R, 219
Ws. 2d 848, 863, 580 N.W2d 660 (1998). It is not
sufficient for the <challenging party nerely to
establish doubt about a statute's constitutionality,
and it is not enough to establish that a statute
probably is wunconstitutional. Hanmerm || Paper Co.
58 Ws. 2d at 46-47.

The presunption of statutory constitutionality is
the product of our recognition that the judiciary is

not positioned to make the economc, social, and
political decisions that fall within the province of
the |egislature. See State ex rel. Carnation MIKk

Prods. Co. v. Enery, 178 Ws. 147, 160, 189 N. W 564
(1922). The duty of the court is only to determne if
the legislation clearly and beyond doubt offends a
provision of the state constitution that specifically
circunscribes legislative action. Hanmerm ||  Paper
Co., 58 Ws. 2d at 46-47; Chicago & NW Ry. Co. v. La
Follette, 27 Ws. 2d 505, 521, 135 N.W2d 269 (1965).

Ai cher, 237 Ws. 2d 99, 9118-20 (enphasis added).

1. Article I, Section 9

136 The Kohns set forth two argunments why 8§ 893.89
violates Article I, Section 9 of the Wsconsin Constitution.
First, they argue that "[r]ather than recognizing the Kohns'

entitlenment to a remedy at law for [Lori's] injuries, § 893.89

has the direct effect of extinguishing any renedy as of way back
in 1979 . . . ." Plaintiffs' Br. at 31. They contend that the
statute "irrationally deprives [them] of a remedy for an already

existing right." ld. at 34. Second, the Kohns argue that
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unlike the statute of repose at issue in Aicher, § 893.89 is
irrational and poor public policy. They argue that there is no
rational basis for cutting off their renmedy for injuries caused
by I TWs negligence. W reject both argunents.

137 Article |, Section 9 of the Wsconsin Constitution

provi des:

Every person is entitled to a certain renedy in the
laws for all injuries, or wongs which he may receive
in his person, property, or character; he ought to
obtain justice freely, and w thout being obligated to
purchase it, conpletely and w thout denial, pronptly
and wi thout delay, conformably to the | aws.

As we recognized in Aicher, "art. |, 8 9 confers no |egal

rights.” Ai cher, 237 Ws. 2d 99, 9143 (enphasis added). The
provision "applies only when a prospective litigant seeks a
remedy for an already existing right." 1d.

138 A statute of repose "limts the time period wthin
which an action nmay be brought based on date of the act or
omssion." Id., 926. A statute of repose may therefore bar an

action before the injury is discovered or before the injury even

occurs. | d. "[Bly definition, a statute of repose cuts off a

right of action regardless of the tinme of accrual." Tontzak v.

Bail ey, 218 Ws. 2d 245, 277, 578 N W2d 166 (1998) (enphasis
added) . As such, when the legislature enacts a statute of
repose, it "expressly cho[o]se[s] not to recognize rights after

the conclusion of the repose period[]." Wnke v. Gehl, 2004 W

103, 924, 274 Ws. 2d 220, 682 N.W2d 405 (citing A cher, 237
Ws. 2d 99, 154). In other words, a statute of repose does not

merely extinguish a party's renmedy, it extinguishes the right of
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recovery al together. Therefore, statutes of repose do not
violate the right to renedy provision of Article I, Section 9
because any right of recovery is extinguished at the end of the
repose period and the right for which the litigant seeks a
remedy no |onger exists. Aicher, 237 Ws. 2d 99, 154.

139 Here, § 893.89(2) provides, in part: "[NJo cause of
action may accrue and no action nmay be comenced . . . after the
end of the exposure period, to recover damages for any injury to
property, for any injury to the person, or for wongful
death . . . ." The "exposure period" is defined in 8 893.89(1)
as "10 years imediately followng the date of substantia
conpletion of the inprovenent to real property.” It is
undi sputed that the bleachers were substantially conpleted in
1969. Thus, the exposure period ended in 1979. As such, as of
1979, the Kohns possessed no right of recovery against |ITW
Therefore, because Article |, Section 9 guarantees a renmedy only
for existing rights, and the Kohns possessed no right of
recovery when they brought their action against |ITW § 893.89
does not violate the constitutional guarantee in Article I,
Section 9.

140 However, the Kohns also argue that the statute
violates Article I, Section 9 because it is poor public policy
and that unlike the statute of repose at issue in Aicher, there
is no legitimite reason to deny a right to recovery in this
i nstance when they could not have even discovered the injury at
the end of the exposure period. The Kohns m sread our decision
in Aicher. Qur decision to uphold the statute at issue in
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Ai cher wunder Article I, Section 9, was not prem sed on our
agreenent with the policy choice made by the legislature in that
i nstance; rather, it was based on our recognition that statutes
of repose represent policy decisions the legislature is entitled
to make and our deference to those policy decisions.

41 In Aicher, we recognized that "[c]ourts may shudder at
the unfairness visited by statutes of repose, but we generally
acknow edge t he policies under | yi ng t hese [imting
statutes. . . . The question of what the statute of limtations
or the statute of repose for a particular action should be is a
fundanmental question of public policy.” Aicher, 237 Ws. 2d 99,
1945- 46.

42 Further, we stated:

This court has concluded many tines that t he
| egi slature may sever a person's claimby a statute of
l[imtations or a statute of repose when the person has
had no possibility of discovering the injury—wahen the

person has been blaneless in every respect. These
decisions represent judicial deference to the stated
policy of the Ilegislature. Protecting the interests

of those who nust defend clains based on old acts or
omssions is a policy concern that |egislative bodies
have wei ghed for centuries.

The legislature fornulates the statutory |aw of
W sconsin, pursuant to constitutional authority. The
| egislature's authority includes the power to define
and |limt causes of action and to abrogate comon | aw
on policy grounds.

: Article I, 8 9 does not enpower this court
to substitute its views for legislative policy any
nore than art. I, 8 9 prevents this court from using

sound policy to influence tort |aw.

Statutes limting the tine period for filing
actions historically have been policy decisions within
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the province of the legislature. . . . [Statutes of
repose] reflect the legislature's view that pronpt
litigation ensures fairness to the parties.

W remain persuaded that time limtation periods
articulated by statutes of repose inherently are
policy considerations better left to the legislative
branch of governnent. . . . Were we to extend a renedy
outside the I|imts of these recognized rights, we
effectively would eviscerate the ability of the
| egislature to enact any statute of repose.

Id., 1950-54 (enphasis added).

143 As such, we are not permtted to second-guess the
policy choices the legislature made in enacting 8 893.89 under
the guise of Article I, Section 9. Regardl ess of whether this
court considers the repose period in § 893.89 to be a wse

policy decision or the result it produces in this case to be

"fair," these are policy choices the legislature was entitled to
make and to which we nust defer. Therefore, the Kohns
chal I enge under Article I, Section 9 nust fail.

2. Equal Protection

144 The Kohns also contend that 8§ 893.89 runs afoul of the
constitutional guarantee of equal protection under the state and
federal constitutions® because it grants protections to a certain

class of defendants and not others. Specifically, the Kohns

® This court has long held that "[w]e have given the equal -
protection provision of the Wsconsin Constitution and the
parallel clause of the United States Constitution identical
interpretation.™ Funk v. Wllin Silo & Equip., Inc., 148
Ws. 2d 59, 61 n.2, 435 N.W2d 244 (1989)(citing State ex rel.
Sonneborn v. Sylvester, 26 Ws. 2d 43, 49, 132 N W2d 249
(1965)). See also Aicher v. Wsconsin Conpensation Fund, 2000
W 98, 955 n.14, 237 Ws. 2d 99, 613 N W2d 849 ("W apply the
same interpretation to the equal protection provisions of both
the Wsconsin Constitution and the federal constitution.™).
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argue that the statute is wunconstitutional because it grants
protections to those involved in the inprovenent of real
property, but not material manuf acturers and owners and
occupiers of the property in certain circunstances.

145 Wiile it may seem odd that the Kohns are essentially
alleging that the statute is unconstitutional because it does

not protect additional classes of defendants, we specifically

held in Funk, 148 Ws. 2d at 68, that a "plaintiff has standing
in a representative capacity to raise the rights of the
potential defendants excluded fromthe statute."”

46 When considering an equal protection challenge to a
statute, this court enploys the rational basis test, unless the
statute involves a suspect class or a fundanental right (which
8§ 893.89 does not). Ai cher, 237 Ws. 2d 99, 9156; Tontzak, 218
Ws. 2d at 264. "Under the rational basis test, a statute is
unconstitutional if the legislature applied an irrational or
arbitrary classification when it enacted the provision."
Ai cher, 237 Ws. 2d 99, ¢{57. Under the rational basis test, it
is not sufficient to declare a statute unconstitutional because
"sonme inequality results from a classification[,]" Kallas, 66
Ws. 2d at 388; rather, we nust "sustain a statute unless we
find that 'it is "patently arbitrary" and bears no rational
relationship to a legitimte governnental interest.'" Ai cher,
237 Ws. 2d 99, 957 (quoting Tontzak, 218 Ws. 2d at 264
(quoting Sanbs v. City of Brookfield, 97 Ws. 2d 356, 371, 293

N. W 2d 504 (1980))).
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147 When applying the rational basis test, "'"it is not our

task to determne the w sdom of the rationale or t he

| egi sl ation.' In particular, limtation periods are a subject

over which we have traditionally afforded the legislature
significant control." Tonctzak, 218 Ws. 2d at 265 (quoting
Sanbs, 97 Ws. 2d at 371)(enphasis added). See also Aicher, 237

Ws. 2d 99, 957 (accord). Therefore, "[g]reat deference is
afforded to legislative classifications under the rational basis

test."” Tonczak, 218 Ws. 2d at 264. Moreover, "'it is the

court's obligation to locate or to construct, if possible, a

rationale that mght have influenced the |egislature and that

reasonably upholds the legislative determnation[,]'" even if

that rationale "'is not likely to be indisputable.'" Id. at
264-65 (quoting Sanbs, 97 Ws. 2d at 371)(enphasis added).

148 A legislative enactnent involving classifications wll
pass the rational basis test if it satisfies the followng five

criteria:

"(1) Al classification|s] must be based upon
substantial distinctions which nake one class really
di fferent from anot her.

(2) The classification adopted nust be germane to the
pur pose of the |aw.

(3) The classification nust not be based upon
existing circunstances only. [t rnmust not be so
constituted as to preclude addition to the nunbers
i ncluded within a cl ass.|]

(4) To whatever class a law may apply, it nust apply
equal ly to each nenber thereof.

(5) That the characteristics of each class should be
so far different from those of other classes as to
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reasonably suggest at |least the propriety, having
regard to the public good, of substantially different
| egi sl ation.”

Ai cher, 237 Ws. 2d 99, 19158 (quoting Tontzak, 218 Ws. 2d at
272-73 (quoting Dane County v. MMnus, 55 Ws. 2d 413, 423, 198

N. W2d 667 (1972))).

149 Wth this deferential standard of review in mnd, we
turn now to address the classifications contained in § 893. 89.
The ten-year repose period set forth in 8§ 893.89(1) operates to
protect certain individuals from suits arising from certain

types of injuries. Section 893.89(2) provides, in part:

Except as provided in sub. (3), no cause of action my
accrue and no action nmay be commenced, including an
action for contribution or indemity, against the
owner or occupier of the property or against any
person involved in the inprovenent to real property
after the end of the exposure period, to recover
damages for any injury to property, for any injury to
the person, or for wongful death, arising out of any
deficiency or defect in the design, |and surveying,
pl anni ng, supervision or observation of construction
of , the construction of, or the furnishing of
materials for, the inprovenent to real property.

(Enmphasi s added.)

150 However, § 893.89(2) goes on to carve out an exception
for certain individuals who manufacture or produce nmaterial
utilized in the inprovenent to real property. The exception
does not cover all who produce or manufacture such material; its
coverage extends only to those who nmanufacture or produce
materials if a suit is based on danages resulting from a defect
in the material: "This subsection does not affect the rights of

any person injured as the result of any defect in any nmateri al
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used in an inprovenent to real property to comence an action
for danages against the nmanufacturer or producer of the
material." Ws. Stat. 8§ 893.89(2).

151 Further, § 893.89(4) provides:

This section does not apply to any of the follow ng:

(a) A person who conmts fraud, conceal nent or
m srepresentation related to a deficiency or defect in
the inprovenent to real property.

(b) A per son who expressly war rant s or
guarantees the inprovenent to real property, for the
period of that warranty or guarantee.

(c) An owner or occupier of real property for
damages resulting from negligence in the maintenance
operation or inspection of an inprovenent to real

property.

(d) Danmages that were sustained before April 29,
1994.

(Enmphasi s added.) The Kohns' equal protection challenge focuses
on the distinctions the statute draws between those who are
involved in the inprovenment of real property, those who
manufacturer or produce defective material wutilized in the
i nprovenent, and owners or occupiers whose negligence in
mai ntai ni ng, operating, or inspecting the inprovenent results in
damages.

52 Before discussing the classifications in § 893.89, it
is necessary to understand the history of the statute. Section
893.89 represents the legislature's latest incarnation of a
statute of repose governing inprovenents to real property. Two
of the previous versions were found unconstitutional by this

court.
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153 In Kallas, 66 Ws. 2d at 384, this court struck down
Ws. Stat. 8§ 893.155 (1973), as unconstitutional on equa
protection grounds.!® The statute provided a six-year statute of
repose for actions arising out of the inprovenent of real
property against "any person performng or furnishing the
desi gn, planning, supervision of construction or construction of
such inprovenent to real property[.]" Ws. Stat. § 893.155
(1973). However, the statute exenpted fromits protection "any
person in actual possession and control as owner, tenant or
otherwi se, of the inprovenent at the tine the defective and
unsafe condition of such inprovenent constitutes the proximte
cause of the injury for which it is proposed to bring an
action." Ws. Stat. 8§ 893.155 (1973).

154 The court in Kallas concluded that the statute, by
protecting those involved in the design, planning, supervision
of construction or construction of real property but not owners

and occupants or materialnen, drew unreasonable distinctions

¥ 1n a sonewhat perplexing manner, the court in Kallas
MIllwrk Corp. v. Square D Co., 66 Ws. 2d 382, 384, 225
N. W2d 454 (1975) [hereinafter "Kallas"], began by stating that
the statute was also in violation of Article I, Section 9 of the
W sconsin Constitution, but |ater expressly stated that although
there was a plausible argunent that the statute violated Article

|, Section 9 of the Wsconsin Constitution, "we do not rest our

decision on that aspect of possible unconstitutionality."” Id.
at 393. Thus, the language in Kallas regarding Article 1,
Section 9 is dicta, and, in any event, is inconsistent wth
Ai cher.
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bet ween these groups. Kallas, 66 Ws. 2d at 389-91.' The court
ruled that there was no justification for "the special immunity
accorded to the protected class but denied to others simlarly
situated." Id. at 392. Further, it stated: "Wile there are
public policy reasons that mght justify a limtations period
that takes into consideration those who are engaged in the
construction business, there appears no reason why only a very
restricted class of those thus occupied is protected by the
statute.” 1d. at 391.

155 The legislature pronptly anended the statute by virtue
of 8 2, ch. 335, Laws of 1975, which deleted the exception for
owners and occupiers and included surveyors and material
providers within the statutory protection. In addition, 8§ 1,
ch. 335, Laws of 1975, contained extensive |egislative findings
and intent in order to justify the protection afforded in the
statute. Specifically, the legislature stated that after
conpletion of an inprovenent, those involved in its construction
| ack control over the real estate and have no opportunity or
right to be mnmade aware of any subsequent changes in the

i nprovenent, and no right to nodify the inprovenent or ensure

1 The dissent fails to recognize that the chief objection
to the statute in Kallas was that it provided special imunity
"to the protected class but denied [immunity] to others
simlarly situated.™ Kallas, 66 Ws. 2d at 392. Here, in
contrast to the statute at issue in Kallas, 8 893.89 does apply
to materialnmen to the extent they furnished materials for the

i nprovenent . Both material men and designers are covered under
the current statute to the extent they are simlarly situated—
i.e., involved in a specific inprovenent to property.
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proper nmai ntenance is conduct ed. 8 1, ch. 335, Laws of 1975
The legislature also stated that it was in the public interest
to set a point in time to limt liability for errors and
om ssions relating to the planning, design, and construction of
I nprovenents. Id. However, the findings also stated that any
class not listed in the statute was not protected. 1d.

56 Subsequently, the legislature repealed and renunbered
Chapter 893 of the statutes. 8§ 28, ch. 323, Laws of 1979.
Section 893.155 (1975), as anended by 8 2, ch. 335, Laws of
1975, was renunbered as 8§ 893.89. § 28, ch. 323, Laws of 1979.

157 Following the renunbering of the statute, this court
in Funk, 148 Ws. 2d at 61, held that § 893.89 (1979-80)
violated the equal protection clauses of the federal and state
constitutions. The court in Funk found that "[t]he revised
statute now appearing as sec. 893.89 suffers from substantially
the same deficiencies as the earlier one[,]" id. at 64, in that
it continued to exclude owners and occupiers. |d. at 73. The

court reasoned:

The substantive effect of the change, insofar as

classification is concerned, is nmerely to add
surveyors and material suppliers to the protected
cl ass. Omers and occupiers of land are still in the

non-protected class. This deficiency al one places the
new statute wthin the proscription of Kal | as.
Al though the body of the statute no |onger
specifically excepts owners or occupants, the attached
Finding (2)(b) states that any omtted classifications
are not protected by the statute.

|d. at 66-67.
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158 However, the revised statute at issue in Funk, just

i ke t he current statute, applied to i ndi vi dual s
““furnishing . . . materials . . . of such inprovenment."" Id.
at 64 (quoting Ws. Stat. § 893.89 (1979)). The court

specifically noted that, as opposed to the statute at issue in
Kallas, the 1979 version applied to individuals furnishing
mat eri al s. ld. at 66. \Wen anal yzing whether the 1979 statute

violated the equal protection clause, the court stated in regard

to material providers: "[Flurnishers of materials . . . have
now been included in the protected class. No doubt, this
reduces the under-inclusiveness of the statute . . . ." Id. at

73 (enphasis added). Thus, the 1979 statute in Funk was found

unconstitutional only because it did not apply to owners and
occupiers, as it did not nmention this class of individuals. 1d.
Notably the statute at issue in Funk, although providing
immunity to "material providers,”" made no nention of those
responsi ble for defects in the material, and thus did not apply
to them

159 The court in Funk specifically stated that the overall
purpose of the statute—+imting the long-term liability of
those who inprove real property—was a legitimate policy

obj ecti ve:

Thus, there is a rationale expressed that m ght
tend to justify some special protection to tortfeasors
whose liability, wunder ordinary tort rules, could
potentially exist for decades. . . . However, |audable
the general public purpose mght be, it is the neans
used to effect that public purpose that is wunder
scrutiny . "
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Id. at 70-71 (enphasis added). That is, while the Funk court

found the purpose of the statute to be legitimte, it took issue
with the classifications that that statute drew

60 The court stated that the l|egislative findings that
di stingui shed between those who inprove property and those who
own or occupy that property based on their control over the
property was "a distinction without a relevant difference.” Id.
at 67. Specifically, the court found the "control" rationale to
be unpersuasive because the statute, in attenpting to limt the
liability of those involved in the inprovenent of property,
nonet hel ess protected sone classes of defendants involved in the

i nprovenent of property and not others:

Both owners and tenants wunprotected by the
statute . . . nay be subject to long-term liability
for harns that result fromthe torts of the protected
cl ass. Liability is not termnated when it is shifted
to another class whose ability to conpensate for
injuries is questionable. . . . """It is not at all
i nconcei vable that the owner or person in control of
such an inprovenent mght be held Iiable for danage or
injury that results from a defective condition for
which the architect or contractor is in fact
responsi ble. """

Id. at 74-75 (quoting Kallas, 66 Ws. 2d at 389 (quoting Skinner

v. Anderson, 231 N E 2d 588 (IIl. 1967))). Further, the court
st at ed:
"Control" as a standard to justify the under-
i nclusiveness of the statute is wunrelated to the
f undanent al purpose for which the statute was
intended. It is a neaningless distinction.

The arbitrary non-inclusion of property owners
and tenants was not cured by the addition of |I|and
surveyors and materialmen to the protected class.
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Al though the legislature purported to cure the under-
i ncl usi veness which invalidated the statute considered
in Kallas, it failed to do so in a neani ngful way.

Id. at 77 (enphasis added).

161 Following our decision in Funk, the legislature
created 1993 Ws. Act 309, which anended § 893.89.1" As
explained in the legislative history of 1993 Ws. Act 309, the
anendnents to 8 893.89 were passed out of a concern that groups
were reluctant to participate in state-sponsored construction
projects because of the |limted period of protection offered by
state-purchased insurance coverage and the potential for
unlimted tort liability past the end of such coverage. See LRB
Drafting File, 1993 Ws. Act 309. The legislature also

expressed concern that:

[As] a mmjor property owner, the State has a | oss
exposure for anyone injured in a State building. Due
to the court ruling [in Funk], the State could be
deened |iable even though maintenance was proper and
the building designed and constructed to neet
code. . . . Since this bill pertains only to building
i nprovenents, it would not prevent recovery where the
State negligence in the maintenance of buildings was
shown.

62 Thus, it is clear that the purpose of § 893.89 is to
provi de protection from long-term liability for those involved

in the inprovenent to real property. This purpose has been

2 Following this court's decision in Funk, 148 Ws. 2d at
61, the legislature twi ce anmended § 893.89 in 1993. 1993 Ws.
Act 309 made the substantive changes to the statute that are
under consideration in this case. 1993 Ws. Act 311 corrected a
scrivener's error made when drafting 1993 Ws. Act 309, relating
to the period of repose.
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recognized as legitimte by this court: [T]here are public
policy reasons that mght justify a limtations period that
takes into consideration those who are engaged in the
construction business . . . ."" Funk, 148 Ws. 2d at 70
(quoting Kallas, 66 Ws. 2d at 391). In other words, the
legislature is entitled to address "the long-term liability—the
‘long tail of liability'—that acconpanies torts of conmm ssion
or omssion in the construction of durable buildings." 1d. at
74.

163 G ven that the purpose behind 8§ 893.89 is |egitinate,
we do not consider whether the legislature nmade a w se policy
decision in choosing to protect those involved in the
i nprovenent of real property versus other individuals or whether
ot her groups of individuals deserve protection. Qur review is
l[imted to whether the classifications drawn in the statute are
rationally related to the purpose of protecting those involved
in the inprovement of real property from long-term tort
liability.

164 This court in both Kallas and Funk invalidated the
different iterations of the statute of repose for inprovenents
to real property because the distinctions the respective
statutes drew between classes of defendants did not relate to
the purpose of the statute—to limt liability after a certain
point in time for damages caused from inprovenents to real
property. Both the statute at issue in Kallas and the statute
at issue in Funk purported to be concerned with protecting those
involved in the inprovenent of real property but excluded
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cl asses  of defendants who could be involved in such
I nprovenent s. In other words, the principal objection to the

precursors of § 893.89 was "the under-inclusiveness of the

statute[s]." Funk, 148 Ws. 2d at 73 (enphasis added). Kal | as
held the statute unconstitutional because it failed to cover

owners and occupiers and naterial nen. Funk held the statute

unconsti tuti onal because, although it applied to nmateria
providers, it failed to cover the liability of owners and
occupiers in relation to defects in the design and construction
of the inprovenent.

165 To this extent, the present version of § 893.89 cures

what the court in Kallas and Funk found objectionable. Rat her

than drawi ng arbitrary profession-based distinctions, as did the
statutes at issue in Kallas and Funk, the current version of
8§ 893.89 draws distinctions based on the conduct of certain

i ndi viduals. The statute begins by broadly including wwthin its

prot ections "owner [ s] or occupi er[ s] of t he property
or . . . any person involved in the inprovenent to rea
property” to the extent that a cause of action is based on "any

deficiency or defect in the design, |and surveying, planning,
supervi sion or observation of construction of, the construction
of, or the furnishing of materials for, the inprovenent to rea
property."” Ws. Stat. 8§ 893.89(2).

166 The statute then proceeds to exclude certain classes
of defendants based on the type of conduct that gives rise to
potential liability. Oawers and occupiers are excluded fromthe
statute's protections only if a cause of action is based upon
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"damages resulting from negligence in the naintenance, operation
or I nspection of an i npr ovenent to r eal property."
Ws. Stat. § 893.89(4)(c). Thus, owners and occupiers are
included within the protection of the statute so long as they
are being sued for their conduct in inproving the property.
This class loses its protection when liability is based upon
subsequent negligent maintenance, operation, or inspection of
the inprovenent. Further, unlike the statute at issue in Funk
the liability of those who are involved in the inprovenent of
property is not shifted to owners or occupiers. See Funk, 148
Ws. 2d at 74-75. Omers and occupiers are held liable only for
their own negligent maintenance, inspection, or repair of the
i nprovenent once it is conplete.

167 Likew se, the statute excepts those who provide
material for an inprovenent if a suit is based on "any defect in
any material used in an inprovenent to real property . "
Ws. Stat. 8§ 893.89(2). Thus, material providers are included
within the scope of the statute to the extent that a cause of
action is based on "the furnishing of materials for" the
i nprovenent, 8 893.89(2), and are excluded only when liability
is based upon a defect in the material provided. I n other
words, material providers are included within the protections of
the statute for their involvenment in the inprovenment—¥furnishing
materi al s—but are excluded based on their prior conduct of
desi gning or manufacturing the material.

168 In sum 8§ 893.89 protects all persons involved in the
i nprovenent to real property but does not protect individuals
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whose liability arises based on conduct occurring prior to or
subsequent to the inprovenent. These distinctions are rationa
because they are real, substantial distinctions that are gernmane
to the purpose of the statute—+to protect those involved in the
i nprovenent of real property. This statute is distinguishable
from its predecessors because, as noted, the current statute
i mmuni zes all conduct related to the inprovenent after a period
of ten years. It does not cover liability-formng conduct
unrelated to the act of I nproving  property, such as
manuf acturing defects, for any anmount of tine. Stated anot her
way, the statute protects all who are involved in the actual

i nprovenent of real property to the extent they participated in

i nproving the property. The only tinme individuals involved in

the inprovenent of real property are held liable (after ten
years) under the statute is when their liability arises from
conduct that preceded or followed the actual inprovenent.?!

169 In  Funk, the court held the 1979 statute
unconstitutional because it continued to fail to cover owners
and occupiers in relation to any liability based on design
defects in the inprovenent or construction of the inprovenent,

but held that the statute's inclusion of those who furnish

13 The dissent fails to appreciate that the design of the
i nprovenent is part of the process of inproving property and is
specific to that inprovenent. See dissent, 195. I n contrast,
as discussed infra, the materials utilized in the construction
of an inprovenent are generally designed w thout any regard to
the purposes for which they will be eventually put and will be
defective regardless of the project in which they are utilized.
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materials cured the statute's under-inclusiveness in relation to

mat er i al nen:

We invalidated the predecessor of this statute [in
Kal | as] because no reasonable distinction could be
found between the builders in the protected class and
other |ike materialmen and owners who were not
protected by the statute. As pointed out above,
furnishers of materials and |and surveyors have now
been included in the protected cl ass. No doubt, this
reduces the wunder-inclusiveness of the statute, but
owners or occupants who nmay be liable to suit by third
parties as the result of design defects or
construction errors or omssion are not in the
protected cl ass.

Funk, 148 Ws. 2d at 73 (enphasis added).'* Here, the statute

continues to apply to those who furnish materials. It sinply
does not cover those whose liability arises because of a defect

in the material, as did the statute at issue in Funk. However

the current version of the statute now applies to owners and
occupiers to the extent their Iliability is based on design

defects or construction errors. They are held liable after ten

4 Thus, the dissent is incorrect when it conmpares the
current statute to the statute at issue in Kallas, with respect
to materialnmen. Dissent, 189. The statute here is identical to
the statute at issue in Funk with respect to materialnen, as it
covers those who furnish materials but does not apply to those
responsi ble for defects in the material. The court in Funk held
that by including those who furnish materials under the revised
statute, the legislature had elimnated the statute's under-
i ncl usi veness vis-a-vis material nen. Funk, 148 Ws. 2d at 73.
Al though the Funk court nmentioned that conponent parts
manuf acturers were not covered, it did so only to denonstrate
that the legislature's "control"™ rationale vis-a-vis owners and
occupiers was irrational. Funk, 148 Ws. 2d at 76. At no point
did the Funk court hold that the statute was unconstitutiona
because it failed to apply to conponent parts manufacturers.
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years only for conduct that occurred after the construction of
t he i nprovenent.

70 Omers and occupiers are protected to the extent they

are involved in the actual inprovenent of the property. They
are not protected for post-inprovenent conduct, such as
negl i gent i nspection or mai nt enance  of the inprovenent.

Li kew se, material providers are protected in relation to their
conduct in the inprovenent of the property—furnishing
mat eri al s—but are not protected for conduct that occurred prior
to the inprovenent, nanely, producing defective materials. The
statute applies with equal force to each nenber of the classes
defined in the statute. The statute protects all those involved
in the inprovenent of real property to the extent liability is
based upon such involvenent and does not foreclose addition to
t he nunbers included in each class.

171 That the legislature has chosen not to protect
i ndi vi dual s whose conduct precedes or follows the inprovenent of
real property is conpletely rational, because the purpose of the
statute is to protect individuals fromliability based upon the

actions that occur during their involvenent in inproving the

property. As noted, part of the inpetus behind anending
8§ 893.89 was to encourage participation 1in state-sponsored
construction projects. Thus, excluding owners and occupiers
from protection fromliability based on negligence in inspecting
and maintaining the inprovenent is rational because the project
is already conpleted at the tine when these negligent acts
occur .
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172 Likew se, excluding material producers from protection
from liability when liability is based on defects in materia
(as opposed to the furnishing of those nmaterials) is rationa
because those defects will exist regardless of the use to which
the material is put. That is, the act giving rise to liability—
—the defective design or manufacture of the material s—eccurs
prior to any involvenent in the inprovement to the property.
The nmaterial is defective when it is designed or produced and
remains defective regardless of the acts of third parties
related to the inprovenent in which it is used. Not ably, the
current version of § 893.89, wth regard to materialnen, is

al nost identical to the statute at issue in Funk in that it

covers those who furnish materials for an inprovenent, but not
those responsible for defects in the material. The court in
Funk explicitly held that in relation to materialnmen, the
statute was no |onger underinclusive because it applied to
“furnishers of materials[.]" Funk, 148 Ws. 2d at 73.

173 Additionally, because materials are often designed
w thout regard to the specific projects in which they will be
incorporated,® a defectively designed material will affect a

| arge nunber of projects and individuals. Further, the materia

will continue to be defective until its design or manufacturing
process is changed. Thus, when a manufacturer defectively
designs a material, such as alumnum that alumnum wll be

1> For instance, there is no evidence that the aluninum
utilized in the bleachers was specifically designed or
manuf actured for the project at Darlington H gh School.
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placed in the stream of commerce and will affect every project
in which it is utilized. The alum num that rolls off the
assenbly lines wll continue to be defective until t he
manuf acturer changes the design. As such, when material 1is
defective, it wll affect a large nunber of people and there
wi Il be nunerous individuals who can testify as to its defective
condi tion.

74 In contrast, when an inprovenent is designed or
constructed, any tortious acts are confined to the limted tine
during which the inprovenment is being planned and constructed
and are directed to the specific project under construction. As
such, the nunber of wtnesses who can testify as to such
tortious conduct is limted to those involved in that specific
I nprovenent . Thus, the legislature may reasonably have
concluded it would be much nore difficult to prove or disprove
wrongful conduct, due to the lack of wtnesses, faded nenories,
etc., in relation to a specific inprovement,!® than it would be
to prove or disprove wongful conduct in relation to the
defective design of the material utilized in that inprovenent.
It is reasonable to conclude that after ten years it would be
much nore difficult to prove or disprove tortious conduct in

relation to the design or construction of a set of bleachers

8 Krull v. Thernpbgas Co. of Northwood, 522 N.W2d 607, 615 (lowa
1994) (noting that "'[t]he |apse of tine between conpletion of an
inprovenent and initiation of suit often results in the
unavailability of w tnesses, nenory loss and a |ack of adequate
records' ") (quoted source omtted).
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than it would to prove the raw material utilized in those
bl eachers was defectively designed.

175 Wiile there may be instances in which a naterial
provider specifically designs a material for a particular
i nprovenent project or custom manufactures the material for that
project, there is still a rational basis to distinguish this
class of defendant from those protected under the statute. A
materi al producer that designs or produces a defective materia
pl aces that material in the stream of commerce and has the
ability to change a defective design. Further, the material
itself remains defective throughout the life of the project in
which it is used. For instance, had Standard produced defective
alum num for use in the seats in the bleachers, that alum num
woul d have remained defective regardless of any subsequent
nodi fications to the bl eachers.

176 In contrast, an individual who nerely installs an
i nprovenent conpletes his work upon the installation of the
i nprovenent. That inprovenent nmay then be subsequently nodified
by the owner or occupier. The contactor who installed the
i nprovenent has no right to ensure that his work is properly
i nspected and nai ntai ned throughout the life of the inprovenent.
Thus, in contrast to the material supplier, the installer's work
may be subsequently nodified by another party. Therefore, the
contractor who installs an inprovenent may face potential
l[itability for conduct of others that occurred after the
i nprovenent was installed and nmay encounter proof problens that
a material producer does not.
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177 Conversely, an i ndividual who nerely installs an
i nprovenent is distinguished from an owner or occupier who
negligently maintains or repairs an inprovenent because the
former's duty to properly install the inprovenent ends at the
time the inprovenent is conpleted, whereas an owner or occupier
has a continuing duty to properly maintain and repair the
I nprovenent . A contractor who installs an inprovenent nay thus
face liability long after any negligent conduct has occurred,
whereas the owner or occupier who <continually negligently
mai ntains an inprovenent faces liability for recent acts of
negl i gence. Wth regard to these two classes, the l|egislature

coul d have reasonably determ ned that:

"‘[t]he lapse of tine between conpletion of an
i nprovenent and initiation of suit often results in
the wunavailability of wtnesses, nenory loss and a
| ack of adequat e records. Anot her probl em
particularly critical is the potential application of
current inproved state-of-the-art standards to cases
where the installation and design of an inprovenent
t ook place many years ago.'"

Krull v. Thernogas Co. of Northwood, 522 N W2d 607, 615 (Ilowa

1994) (quot ed source onmtted).

178 An owner or occupier engaged in continuous acts of
negl i gent nmai ntenance, inspection, and repair clearly does not
face the sanme concerns. Moreover, such acts are in no way
related to the act of conpleting the inprovenent. Further, as
previously stated, owners and occupiers are held |iable only for

their own post-inprovenment negligence; the statute elimnates
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any shift of liability from those inproving the property to
t hose who own or operate the property.

179 These real and substantial distinctions suggest the
propriety of different |egislation governing: 1) those involved
in the inprovenent of real property who produce defective
materials; 2) those who negligently inspect, nmaintain, and
repair inprovenents; and 3) those who nerely design, survey,
supervi se, or construct the inprovenent.

180 Therefore, we cannot conclude that 8§ 893.89 is
patently arbitrary or bears no rational relationship to a
legitimate governnental interest. The classifications within
8§ 893.89 rationally serve the legitimte purpose of l[imting the
long-termliability of those who are involved in the inprovenent
of real property. The distinctions drawn by the statute are
based on real and substantial distinctions, are germane to the
purpose of the law, are not based on existing circunstances
only, apply equally to all the nmenbers of each respective class,
and suggest the propriety of different legislation for each
cl ass. Thus, we hold that 8§ 893.89 does not violate the equal
protection clauses of the state or federal constitution.

VI. SUMVARY

181 We hold that the bleachers in question constitute an
i nprovenent to real property for purposes of § 893.89. Further
we hold that 8§ 893.89 does not violate Article I, Section 9 of
the Wsconsin Constitution. Finally, we hold that 8 893.89 does
not violate the guarantee of equal protection in the federal and
state constitutions.
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By the Court.—Fhe decision of the court of appeals is

rever sed.
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82 LOUS B. BUTLER, JR, J. (di ssenting). The
majority concludes that the honme bleachers at Darlington Hi gh
School purchased in 1969 constitute an "inprovenent to real
property" for purposes of Ws. Stat. § 893.89 (2001-02),! and
that 8§ 893.89 does not violate Article |, Section 9 of the
W sconsin Constitution. Majority op., T110. | agree, and join
the majority's opinion with respect to its decision on these

i ssues. The mgjority further concludes that § 893.89 does not

! Wsconsin Stat. § 893.89 (2001-02) provides in pertinent
part:

Action for injury resulting from inprovenents to real
property. (1) In this section, "exposure period"
means the 10 years imediately followng the date of
substantial conpletion of +the inprovenent to rea

property.

(2) Except as provided in sub. (3), no cause of action
may accrue and no action nmay be conmenced, i ncluding
an action for contribution or indemity, against the
owner or occupier of the property or against any
person involved in the inprovenment to real property
after the end of the exposure period, to recover
damages for any injury to property, for any injury to
the person, or for wongful death, arising out of any
deficiency or defect in the design, |land surveying,
pl anni ng, supervision or observation of construction
of , the construction of, or the furnishing of
materials for, the inprovenent to real property. This
subsection does not affect the rights of any person
infjured as the result of any defect in any naterial
used in an inprovenent to real property to comence an
action for danages against the rmanufacturer or
producer of the material.
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violate the equal protection clauses of the federal? and state
constitutions.® Id. For the reasons stated by this court in

Kallas MIlIlwork Corp. v. Square D Co., 66 Ws. 2d 382, 225

N. W2d 454 (1975), and Funk v. Wllin Silo & Equipnment, Inc.,

148 Ws. 2d 59, 435 N.W2d 244 (1989), | disagree. | therefore
respectfully dissent fromthat portion of the decision.
I
183 Twice before this court has struck down predecessors
to Ws. Stat. 8§ 893.89. A careful review of those cases reveals
that Ws. Stat. 8 893.89 remains unconstitutional.
84 In Kallas, this court determ ned that the predecessor

statute to Ws. Stat. § 893.89, Ws. Stat. § 893.155 (1971),*

2 Article XIV, Section 1, Amendments to the United States

Constitution, provides in pertinent part that "[n]o State shall

deny to any person wthin its jurisdiction the equal
protection of the laws."

3 Article I, Section 1 of the Wsconsin Constitution
provides in pertinent part that "[a]ll people are born equally
free and independent, and have certain rights; anong these are
life, liberty and the pursuit of happiness "

* Wsconsin Stat. § 893.155 (1971) provided:

Wthin 6 years. No action to recover damages for any
injury to property, or for an injury to the person, or
for bodily injury or wongful death, arising out of
the defective and unsafe condition of an inprovenent
to real property, nor any action for contribution or
indemmity for damages sustained on account of such
injury, shall be brought agai nst any person perform ng
or furnishing the design, planning, supervision of
construction or construction of such inprovenent to
real property, nore than 6 years after the performance
or furnishing of such services and construction. This
[imtation shall not apply to any person in actual
possession and control as owner, tenant or otherw se,
of the inprovenent at the time the defective and
2
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vi ol ated constitutional guarantees of equal protection under the
United States and Wsconsin Constitutions. Kallas, 66 Ws. 2d
at 391, 393. The issue was whether there were "any rea
differences to distinguish the favored class—those persons who
perform and furnish +the 'design, planning supervision of
construction or construction' of inprovenents to real property—
from ot her classes, such as material nen, who are ignored by the
statute, and owners and occupants, who are specifically
excepted." 1d. at 389. This court concluded there were not.
It was unreasonable to provide "special and unusual immnities"
to those persons "performng or furnishing the design, planning,
supervision of construction or construction of such inprovenent
to real property.” Id. at 388, 391. As the Kallas court
concl uded: "it is ludicrous to permt a recovery against a
manuf acturer of a negligently fornulated nortar or adhesive, but
to deny a recovery against an architect who negligently designed
a cornice or fagade so that its fall was inevitable." 1d. at
391-92.

185 Months after this court's decision in Kallas, the
| egislature scranbled to revise Ws. Stat. § 893.155 and
eventual |y created Ws. Stat. § 893.89 (1979-80).° In an attenpt

unsafe condition of such inprovenent constitutes the
proxi mate cause of the injury for which it is proposed
to bring an action.

® Wsconsin Stat. § 893.89 (1979-80) provided:

Action for injury resulting from inprovenents to real

property. No action to recover damages for any injury

to property, or for an injury to the person, or for
3
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to bypass Kallas, the legislature included "surveyors" and
"mat eri al suppliers”™ (that is, those who nerely furnish
materials) to the protected class and deleted the sentence that
excl uded "owners and occupiers.” See Funk, 148 Ws. 2d at 66,
73.

186 The statute was again challenged, and in Funk, this
court again struck down the statute as violating equal
protection. Id. at 77. The Funk court observed that the
| egislature attenpted to justify its distinction between persons
who had a hand in planning, design, and construction of
i nprovenents agai nst those who subsequently own and occupy the
property by noting that the fornmer |acked control "over other
forces, uses and intervening causes"” that caused strain on the
i nprovenents. 1d. at 66-67. "'Control,"'" this court wote, "is
irrelevant to the fundanental problem the statute purportedly
addr esses, the long term Iliability—the 'long tail of
liability'—+hat acconpanies torts of commission or omission in

the construction of durable buildings.” [1d. at 74. In the end,

this court noted that the protected persons would never be

bodily injury or wongful death, arising out of the
defective and unsafe condition of an inprovenent to
real property, nor any action for <contribution or
indemmity for damages sustained on account of such
injury, shall be brought agai nst any person perform ng
or furnishing the design, |and surveying, planning,
supervision of construction, materials or construction
of such inprovenment to real property, nore than 6
years after t he substanti al conpl etion of
construction. If the injury or defect occurs or is
di scovered nore than 5 years but |less than 6 years
after the substantial conpletion of construction, the
time for bringing the action shall be extended 6
nont hs.
4
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liable for negligence arising from the owner's and occupier's
failure to adequately control the property. Id. at 75. If the
| egi sl ature was actually concerned with protecting those w thout
"control,”™ then this court noted that " conponent parts
manuf acturers” should al so be protected. 1d. at 76.

87 Thus, while the legislature purported to cure the
under-incl usiveness that invalidated the statute in Kallas, this
court in Funk concluded that "it failed to do so in a neaningful
way." 1d. Because "[t]he statute still affords its protection
and favors wi thout a reasonable and rational basis,” this court
concluded the statute violated equal protection. |1d. at 77.

188 Following this court's decision in Funk, t he
| egi sl ature anended Ws. Stat. § 893. 89. A nunber of changes
wer e nade: owners and occupiers were included in the protected
class and a nunber of exceptions were carved out. See § 893.89
(2001-02). Wat is critical here, however, 1is that the

| egi sl ature excluded a key cl ass:

This subsection does not affect the rights of any
person injured as the result of any defect in any
material used in an inprovenent to real property to
comence an action for damages agai nst t he
manuf act urer or producer of the material.

189 This exclusion reflects the exact sane problem

identified by this court in Kallas 30 years ago: it is

ludicrous to permt a recovery against a nmanufacturer of a

negligently formulated nortar or adhesive, but to deny a

recovery against an architect who negligently designed a cornice
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or facade so that its fall was inevitable. Kal l as, 66 Ws. 2d

at 391-92 (enphasi s added).

90 If it was ludicrous then, it is ludicrous now.
Not hi ng has changed. Negl i gent designers cannot |awfully be
granted "special and unusual inmunities.” |d. at 388. Because

the | egislature has nmade the sane error, this court nust strike
down Ws. Stat. § 893.89 on equal protection grounds.

191 The nmgjority mnimzes this problem by attenpting to
rationalize a distinction between a "material producer” that
designs or produces a defective material and places that
material in the stream of conmerce from one who nerely installs
an inprovenent. Mjority op. at 170-71. "[E]xcluding materia
producers from protection fromliability when liability is based

on defects in material is rational because those defects wll

exi st regardless of the use to which the material is put." Id.
169. Further, the defective material "itself remains defective
t hroughout the life of the project in which it is used.” 1d.,
170.

192 The circunstances here indicate why this distinction
is not rational. The majority has sinply skated over the fact
that ITW was not only the installer of the bleachers, it was
al so the designer of the bleachers. The Kohns have all eged that
the bleachers were defectively designed. As such, the Kohns
contend that the bleachers were "defective throughout the life

of the project.” There continues to be no rational distinction

® Regardl ess of whether this was the chief objection to the
statute or not, it was a constitutional infirmty that this
court recogni zed then and still exists today.

6
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between protecting defective designers but not defective
manuf acturers. Qur decisions in Kallas and Funk still directly
control the outconme of this case, and | see no reason to abandon
t hese precedents now.

|1

193 Based on the nmjority's own reasoning, this court
should still strike down Ws. Stat. 8§ 893.89 as violating equa
protection.

194 The mpjority suggests that "[r]ather than draw ng
arbitrary profession-based distinctions, as did the statutes at
issue in Kallas and Funk, the current version of § 893.89 draws
di stinctions based on the conduct of certain individuals."
Majority op., 165. The majority asserts t hat
Ws. Stat. 8§ 893.89 "protects all persons involved in the
i nprovenent to real property but does not protect individuals
whose liability arises based on conduct occurring prior to or
subsequent to the inprovenent." 1d., 968. On this basis, the
majority states that the statute is constitutional.

195 That conclusion, however, again disregards what the
Kohns have alleged here. Aside fromclaimng that the bl eachers
were negligently constructed, the Kohns specifically allege that
the bleachers were "inherently unsafe" due to their "negligent
design. ™ The Kohns further allege that "[b]ecause of the
dangerously defective nature of the bleachers that existed when
the product left the possession or control of the seller [ITW,
the product caused harm"” If conduct is the touchstone that

saves the statute, when exactly does the mgjority think the
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design specifications were made for the bleachers?’ Duri ng
construction? After construction?

196 The conduct is clearly alleged to have occurred "prior
to. . . the inprovenent." See id. Because that conduct is
not protected while other conduct is, the statute is under-
i nclusive under the ngjority's own reasoning.

197 | would therefore affirm the decision of the court of
appeals. For the foregoing reasons, | respectfully dissent.

198 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.

" The narrow focus of the majority's "conduct" rationale is
troubl esone for another reason. That distinction would protect
custom designers (which | gather from the majority opinion as
meani ng those who design and forge inprovenents specifically for
the requested project, see mmjority op., 91173-74) while it
excl udes mass production designers (by mass producti on

designers, | nean those who design and manufacture certain
products on a wde-scale basis that could later constitute
"inprovenents"). First, | see no rational basis for this
di stinction. Second, this is a mjor sub silencio departure

fromKallas MIIwrk Corp. v. Square D Co., 66 Ws. 2d 382, 225
N.W2d 454 (1975), and Funk v. Wllin Silo & Equipnent, Inc.,
148 Ws. 2d 59, 435 N.W2d 244 (1989).
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